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ISSUES PRESENTED FOX 
1. The question presented by this appeal is whether a judge, 
not the trial judge can sentence a defendant to a greater term that was 
designated in the original sentence; where tne imposition of sentence was 


suspended and a prosationary period of five years was Giver. 


| 
z. Was the sentence of from four to twelve yesrs and one year on the 


two counts of second degree burglary and petit larceny legal under 
Federal Rule 29 of the Rules of Criminal Procedure when the trial 


judge was within the Court on the Civil side? 


3. Was the sentence legal when the transcript of Judge Aubry Robinson 


apparently shows that he had no intention of giving the appellant a long 


period of time in jail as given by the acting chief judge in his 


sentence of the appellant? 


4. Did the acting chief judge take into consideration the 
drunk record of the appellant in violation of the Easter decision, 
which states that public drunkness is not a crime but an iliness T/4 


Jd. Sirica? 


1: 1966 amendment now makes this FRCP 28 () 


*This matter is before this Court in the first instance. 


It has not been to this Court previously. 
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UNITED STATES COURT OF APPEALS 
FOR THe DISTRICT OF COLUMBIA CIRCUIT 


EARL JOYNER, 


Appel lart 


REFERENCES TO RULINGS 
Acting Chief Judge John J. Sirica revoked appellant's probation 


on July 13, 1969. and sentenced the defendant to serve a term greater 


than the term of ‘probation of five years as set forth by the trial judge. 


The Court ruled that since no sentence was imposed that the Court 
was free to impose any sentence within the statutory limit T/ 6 Jd. Sirica. 
This ruling was objected to by trial counsel on the ground that 
since a five year probationary term was given to appellant it could be con- 
trued that would be the maximum the trial judge had in mind at the time 


of the sentence T/7 Jd. Sirica. 


STATEMENT OF THE CASE 


Aerellant, ar! Jovaer came before the lower Court on July 1, 

1969 on a motion made by nis probation officer to revoke his pro- 
bation , having been convicted anc sentenced on another charge committed 
while he was on probation, before c42 honorable John J. Sirica, acting 
Chief Judge of the United States Jistrice Court for tne district of 
Columbia. 

The honorable Aubry Robinson, the trial judge was engaged in the 
civil side of the Court and the appellant. Car! Joynerwes pencenced under 


the provisions of the Bedetal Rules of Criminal procedure, Rule 25 which 


states as follows: 


“If by reason of @bsence from the district}'death, sickness or 
other disability the judge before whom the defendant has been tried is 


unable to perform the duties to be preformed by the Court after a verdict or 


finding of guilt, any other judge regularly sitting in or assigned to the 


court may perform those duties; but if such other judge is satisfied that he 
cannot perform those duties because he did not preside at the trial or 
for any other reasons, he may in his discretion grant a new trial.” 

The appellant, Earl Joyner had been convicted of one count of 
second degree burglary, wnd one count.of petit larceny! in Criminal Case No. 
1649-68. He was sentenced by the honorable Aubry Robinson, the trial judge 


on April 11, 1969; the imposition of the sentence was suspended and he was 


placed on probation for a period of five years. 


1. Now deletec under 1966 amendment Rule now becomes FRCP 25 (b) 


Yo edbjection was nede to the motion of the probation officer 


to revoke appellant's crobation since he had been convicted of assault 


on his father on June 24, 1969 while on probation and sentenced by the 


trial fudge in the Court of Senerai Session for the District of Columbia to 
a term cf six montns; which time he was then servin3. 

Appellant's probatica was revoked and ae was then sentenced to a term 
of four to twelve years on the count of second degree burglary and one year 
on the count of petit darceny, sentences to ren concurrently. 

Attorney for the aprellant then objected to this sentence indicat~ 
ing that the sentence had exceeded what he originally would have been 
sentenced by the trial Judge in that he was given five years probation 1/6 
Jd. Robinson. 

This is an appeal from the lower court on the question of the sentence 


only. 


ARGU 
WAS THE FOUR TO TWELVE YEAR SENTENCE LEGAL 


The Court stated *' 1 iv tobinsen and I think a lot about 
these sentences. iany, many times rractically every case where I give a 
Man a sentence inste2ac 3F sentencing him to one to five years--two to 
ten years~-! like to kave sorethin> hanging over the defendant's head 
so if he cuts that strinc, the axe falls on him by ailsbobevans himself 
which was done in my opinion in this case. 

Counsel for appellant submits that the suspending the imposition 
of a sentence, gives the judge the power to increase the sentence when 
the nature of the particular crime may or may not justify the larger 


sentence. 


Thus if a man commits another crime, he should be punished for 


that crime alone and not have his sentence increased for an act he 


committed in the past, unless the law so designates a larger penality. 


WAS THE SENTENCE LEGAL UNDER THE INTERPRETATION OF FRCP 25 (b) 
WRIGHT, Federal Rules and PROCEDURE, Chapter 7, Section 393, page 
57, states as follows: 
“Rule 25 (b) permits another judge to act if the trial judge is 
unable to do so after a Finding of guilt. It applies if the trial judge 
is unable to act by reason of absence, death, (Carbo v. United States 


314 F 2d 718) sickness, (Bennett v. United States 285 F. 2d 567, 572) 


or any other disability (Coleman v. United States 334 F. 2¢ 55%). 
Tie sutcessor Tedse ts recuirad to determine a sound judicial discretion 
whether he can satisfactorily perform the duties of the judje who 
orecides at the trial (Connelly v. United States 70 S. Ct. 700, 356 u. S. 
921)”. 

Prior to 1266, the rule referred only to ''sbsence from the district’. 
The advisory Committee mote to the amendment of Rul2 25 (b) says that the 
words ‘from the district were’ deleted to permit the local judge to 
set in those situations where a judg2 who had been assigned within the 
district to try the case is, at the time for sentence etc. back at his 
regular piace of holding Court which may be several hundred miles from 
the place of trial. It is not intended, of course, that substitutions 
shall be made where the judge who tried the case is available within 
a reasonable distance from the place of trial". 

In the instant case, Judge Robinson was within the district Court 
sitting on the Civil side. 

Counsel for Appeiiant submits he was not unavaiiable under the 
intent of FRCP 25 (b). 

DID THE TRAHSCRIPT SHG TEE Ih TEHT OF THE TRIAL JUDGE 
In the instant case, the transcript of Judge Aubry ”obinson's 


comments in sentencing the appellant, Earl Joyner shows he had no intent- 


ion of putting the Appellant in jail for a period of from four to 


twelve years T/3,4. The honorable Judge was aware of the Appellant's 


basic problem of drinking and felt the Government should not have to 


5. 


support him for a major portion of his life, T/ 3,4, Jd. Robinson. 


WAS THE DEFENDANT'S DRUNK RECORD CONSIDERED 
dere the sentencing judge read the defendant's record showing 
that the defendant had been convicted of being drunk on 17 different 
occasions T/'s Jd. Sirica. 


The judge stated thet “one of the thinas the court takes into 


consideration among other things is the prior record’. 
Counsel submits the Judge may Save taker into consideration 
Appellant's record including those of being drunk. 


In Easter v. District of Columbia 361 F. 2d, this court held that 


public drunkness was not a crime but an illness. 
CONCLUSION 
In consideration of the premises herein, Appellant moves that his 


sentence be set aside and the case remanded back to the District Court 


for the District of Columbia for resentencing by the trial judge. 


Respectfully submitted: 
0. 5. PARKER 

Court appointed Attorney 
for Appellant 

412 5th Street, N. W. 
Washington, 9. C.; 20001 
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Counterstatement of the Case 
Argument: 


I. The imposition of a four to twelve year sentence was 
VAL dee enone — 


II. Appellant’s sentence could be validly imposed by one 
other than the trial judge under Rule 25(b), Fed. R. 
Crimp eee 


. The trial judge at the time he suspended imposition 
of sentence gave no indication of what he considered 
an appropriate period of confinement 


IV. There is no indication that appellant’s prior offenses 
for drunkenness were a factor in the length of the 
sentence imposed —...- 


Conelusion 2 


TABLE OF CASES 


Bennett v. United States, 285 F.2d 567 (5th Cir. 1960) 
*Butler v. United State: 


OTHER REFERENCES 


22 D.C. Code §1801(b) (Supp. II 1969) _. 
22 D.C. Code § 2202 
Rule 25(b), Fed. R. Crim. P. 


* Cases chiefly relied upon are marked by asterisks. 


ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Is a four to twelve year sentence invalid when it 
might exceed in service the five year period of proba- 
tion originally granted and where there is no indication 
that the judge in determining the length of sentence 
considered the subsequent conviction that contributed to 
the revocation of probation? 

II. Was the imposition of sentence by a successor 
judge an abuse of discretion under Rule 25(b), Fed. R. 
Crim. P., where the trial judge, who months before sus- 
pended imposition of sentence and granted probation, was 
apparently unable to do so? 

III. Can any conclusion be drawn as to what the trial 
judge possibly considered an appropriate term of con- 
finement in allowing appellant probation, where the rec- 
ord itself is barren on the subject? 

IV. Does mere recitation by the sentencing judge of 
appellant’s lengthy prior convictions, which included some 
for drunkenness before the decision in Easter v. Dis- 
trict of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 
(1966), warrant speculation that such drunkenness of- 
fenses might have been improperly considered by the 
judge when a term of confinement was pronounced for 
appellant? 


“This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,348 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 
EARL JOYNER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In proceedings before Judge Aubrey E. Robinson, Jr., 
on March 3-4, 1969, appellant was tried by jury and 
found guilty under a two count indictment charging bur- 
glary II (D.C. Code 1967, § 22-1801(b)) (Supp. I 
1969) and petit larceny (22 D.C. Code § 2202). On 
April 11, 1969, the imposition of sentence was suspended 
and Judge Robinson placed appellant on probation for 
a period of five years conditioned upon his enrollment 
in Alcoholics Anonymous or a similar program (Tr. I.7 
4). 


1This designation refers to the April 11, 1969 proceeding be- 
fore Judge Robinson to distinguish it from the later proceeding 
before Judge Sirica on July 11, 1969 which will be hereinafter 
designated as “Tr. II.” 


(1) 
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On July 11, 1969 following a hearing on a motion to 
revoke appellant’s probation before Judge John J. Sirica, 
the motion was granted and appellant was sentenced to 
a term of imprisonment of four to twelve years for the 
burglary II offense and one year for the petit larceny 
which were to be served concurrently with each other, 
and concurrently with a six month sentence then being 
served for an intervening assault conviction? (Tr. II. 
1-6). 

Appellant’s claims on this appeal involve only these 
proceedings. 

ARGUMENT 


L The imposition of a four to twelve year sentence 
was valid. 


(Tr. I. 1-5; Tr. II. 6) 


Appellant asserts that his four to twelve year sen- 
tence for burglary II was illegal for apparently no other 


reason than that it might exceed in actual service the 
five year period of probation originally specified when 
imposition of sentence was suspended. Appellant specu- 
lates without any record support that the sentencing 
judge, Judge Sirica, considered—or might have consid- 
ered—an intervening misdemeanor conviction, which was 
a factor in revocation of appellant’s probation, and ac- 
cordingly imposed a greater sentence than would have 
been originally imposed for the initial conviction (Ap- 
pellant’s brief, p. 4). 

There is no showing here that appellant was given any 
greater penalty than he would have received had he been 
given initially a term of confinement rather than proba- 
tion. Certainly, Judge Robinson who granted probation 
made no intimidation whatever of an appropriate term 
of confinement As Judge Sirica pointed out, the sen- 


2 This conviction provided one of the grounds, the other being 
failure to keep appointments with the probation office, for the 
motion to revoke probation (Tr. II. 2). 


3See Argument III, infra, and Tr. I. 1-5. 
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tencing judge after revocation of probation is empowered 
to mete out whatever sentence within the statutory limits 
that he deems appropriate (Tr. II. 6), irrespective of 
the period of probation which obviously has a different 
objective than a penal sentence. The full import of ap- 
pellant’s argument would strike hard at the very con- 
cept itself of suspending the imposition of sentence, which 
needs no greater defense here, if any, than the recogni- 
tion of the value in allowing the convicted person an 
opportunity to show he is worthy of his freedom. 


II. Appellant’s sentence could be validly imposed by one 
other than the trial judge under Rule 25(b), Fed. 
R. Crim. P. 


Relying on Rule 25(b), Fed. R. Crim. P., which per- 
mits another judge to perform the duties of the trial 
judge if the latter is unable to do so by reason of ab- 
sence, death, sickness, or other disability, appellant 
claims that when the trial judge is sitting in the civil 
branch of the District Court, as opposed to the criminal 
branch, he is not unable to perform appropriate sen- 
tencing functions within the meaning of the rule. We 
think the argument must fail for several reasons. 

Initially, appellant asserts without any record showing 
that the trial judge, Judge Robinson, “was within the 
[D]istrict Court sitting on the [clivil side.” (Appel- 
lant’s brief, p. 5). As far as the record shows, the judge 
might have been absent from the courthouse entirely (for 
example on vacation), or if within it, in some way (per- 
haps because of a critical press of court business) un- 
able to assume the bench to handle these proceedings on 
July 11, 1969. 


“Specifically, the rule is in pertinent part: 


If by reason of absence, death, sickness or other disability 
the judge before whom the defendant has been tried is un- 
able to perform the duties to be performed by the court after 
verdict or finding of guilt, any other judge regularly sitting 
in or assigned to the court may perform those duties ... . 


+ 


Secondly, and most significantly, even accepting ar- 
guendo appellant’s assertion that the trial judge was 
assigned to civil matters and thus in his opinion avail- 
able, appellant made no challenge whatever to the au- 
thority of Judge Sirica to consider the matters of revo- 
cation of probation and imposition of sentence at any 
time before or during the proceedings. He has thereby 
waived his claim. Coleman v. United States, 118 US. 
App. D.C. 168, 334 F.2d 558 (1964) (challenge to au- 
thority of successor judge to retired trial judge to con- 
sider post-trial motions to reduce and vacate sentence 
came too late when raised for the first time on appeal) ; 
see Butler v. United States, 115 U.S. App. D.C. 108, 317 
F.2d 171 (1963) (challenge to sentencing proceeding not 
raised in district court did not warrant invocation of 
plain error rule); McCoy v. United States, 125 US. 
App. D.C. 202, 370 F.2d 224 (1966) (sentencing ques- 
tion (crediting of time) not presented in district court 
improper for consideration on appeal); cf. Roberts v. 
United States, 148 F.2d 140 (5th Cir.), cert. denied, 
325 US. 881, reh. denied, 326 U.S. 805 (1945) (appel- 
lant should have complained of insufficient hearing when 
probation was first revoked). 

Thirdly, on the merits, “other disability” under Rule 
25(b) would arguably accommodate the alleged situation 
here where a district judge because of apparent business 
and pressure of an unrelated assignment cannot perform 
some function hinged very tenuously to a previous court 
assignment. We do not think the rule weds a district 
judge short of death or sickness interminably to the func- 
tions made necessary by fortuitous events occurring 
months, as here, or conceivably years after what would 
have otherwise been a final disposition.* Particularly 


*Bule 25(b) may more appropriately contemplate those situa- 
tions where questions arise from the trial itself (see note 6, 
infra), not necessarily from some future conduct. The practice 
of regularly assigning probation matters to the trial judge would 
appear to be more justified by convenience and conserving of 
judge power than legal necessity in any case. 
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would such a construction be inappropriate where the 
duties at hand could be performed by any judge. Here, 
Judge Sirica did not have to decide any evidentiary ques- 
tion arising out of the trial. Moreover, no claim has 
been or could be made that the judge did not thoroughly 
prepare himself for the now questioned assignment or 
was not competent to handle it. Accordingly, we main- 
tain there can be no abuse of discretion or violation of 
the rule in his undertaking to perform it. 


Ill. The trial judge at the time he suspended imposition of 
sentence gave no indication of what he considered an 
appropriate period of confinement. 


(Tr. I. 1-5) 


Appellant claims that the trial judge, Judge Robinson, 
“shows he had no intention of putting the [a]ppellant in 
jail for a period of from four to twelve years” because 
of his apparent awareness of appellant’s drinking prob- 
lem. (Appellant’s brief, pp. 5-6). The transcript is de- 


void of any indication whatever as to what J udge Robin- 
son considered an appropriate term of confinement, if 
indeed, he had formed any idea himself at the time that 
he placed appellant on probation (See Tr. I, 1-5). 


IV. There is no indication that appellant's prior offenses 
for drunkenness were a factor in the length of the 
sentence imposed. 


Referring to Judge Sirica’s recitation of appellant’s 
criminal record which included prior offenses for drunk- 
enness, appellant claims that the judge “may have” con- 


*Compare, Carbo v. United States, 314 F.2d 718, 749-750 (9th 
Cir. 1968), cert. denied, 877 U.S. 958, reh. denied, 377 US. 1010 
(1964) (successor judge after three month study had to rule on 
supplemental motions for new trial raising inter alia credibility 
and admissibility of evidence questions) ; Bennett V. United States, 
285 F.2d 567, 572 (5th Cir. 1960) (motion for new trial) ; Con- 
nelly Vv. United States, 249 F.2d 576, 579-580 (5th Cir. 1957), 
cert. denied, 356 U.S. 921 (1958) (post-trial motions for judgment 
of acquittal and for new trial). (These are cases cited in Ap- 
pellant’s brief, pp. 4-5). 
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sidered these offenses, no longer criminal under Easter 
v. District of Columbia, 124 U.S. App. D.C. 338, 361 F.2d 
50 (1966), in determining the period of confinement. 
(Appellant’s brief, p. 6). One may perhaps less specu- 
latively argue, in view of other rich elements requiring 
the judge’s studied exercise of discretion, that any con- 
sideration given to prior drunkenness offenses hardly 
favored severity in sentence, the assumption of which 
seems to inspire all the points raised on this appeal. 


CONCLUSION 


WHEREFORE, appellee submits that there is no basis 
for a remand of this case for resentencing before the 
trial judge and the judgment of the District Court should 
accordingly be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Victor W. CaAPUTY, 
NICHOLAS S. NUNZIO, 
Juuius A. JOHNSON, 
Assistant United States Attorneys. 
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